Appeal No. 1963 - George D. POTTSv. US - 29 June, 1973.

I N THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z- 765625- D2
AND ALL OTHER SEANVAN S DOCUNMENTS
| ssued to: George D. POTTS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1963
George D. POITS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 12 January 1973. an Adm nistrative Law Judge of
the United States Coast Guard at Long Beach, California, suspended
Appel l ant' s seaman's docunents for three nonths on six nonths
probation upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as an AL B. on board the SS
WESTERN COVET under authority of the docunent above captioned, on
or about 18 Decenber 1971, Appellant failed to join the vessel on
her sailing from Augusta, Sicily.

At the hearing, Appellant elected to act as his own counsel
and entered a plea of not guilty to the charge and specification.

The I nvestigating Oficer introduced in evidence excerpts from
the Shipping Articles and the O ficial Ship's Log.

I n defense, Appellant offered in evidence his own testinony
and was give a continuance to produce certain nedical records,
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however, he failed to appear on the continuance date.

At the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. The Adm nistrative Law Judge
then entered an order suspending all docunents issued to Appell ant
for three nonths on six nonths' probation.

The entire decision was served on 18 January 1973. Appeal was
tinmely filed on 25 January 1973.

FI NDI NGS OF FACT

On 18 Decenber 1971, Appellant was serving as an A. B. on
board the SS WESTERN COVET and acting under authority of his
docunent while the ship was in the port of Augusta, Sicily.

On that date at approximately 2400 hours the SS WESTERN COVET
made her regularly scheduled sailing from Augusta, Sicily, and
Appel l ant, without permssion, failed to join the vessel upon her
sai l i ng.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that Appellant was unable to
attend the hearing because he was in jail on the date set for the
heari ng.

APPEARANCE: Appel l ant, pro se.

OPI NI ON

Appel | ant contends that he was unable to attend the hearing or
notify the Adm nistrative Law Judge of his inability because he was
in jail, and on that basis he requests a new hearing. Appellant
attended the hearing on 11 Decenber 1972 and was give a conti nuance
until 18 Decenber so that he could obtain certain nedical evidence
to present in his defense. He was arrested on 16 Decenber 1972 and
was in fact in jail on 18 Decenber. However, when it becane
apparent that he would not be able to attend the hearing, it was
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| ncunbent upon Appellant to notify the Adm nistrative Law Judge of
that fact. Appellant's letter presents no indication that he even
attenpted to give notification; it contains no nore than an
assertion that he was unable to phone out, which is contrary to the
statenent on the booking formthat he coul d nmake phone calls at the
conveni ence of the jailer.

Appellant's lack of interest is further evidenced by the fact
that he was rel eased fromjail on 22 Decenber 1972, but did not
attenpt to contact the Coast Guard or the Adm nistrative Law Judge
until after he was served with the order over a nonth |ater.

By failing to appear at the hearing on 18 Decenber 1972,
Appel | ant wai ved his right to present further evidence in his
defense. A prinma facie case was established by entry into evidence
of the Oficial Log entry show ng that Appellant had failed to join
W t hout perm ssion, and this was not rebutted by Appellant's
unsupported statenments to the contrary. Therefore, there is
evidence of a reliable probative nature to support the
Adm ni strative Law Judge's findings and order.

On appeal it is the burden of the Appellant to show
justification for failure to give notice of inability to attend his
heari ng. A nere unsupported assertion that he was unable to call
taken together with his failure to attenpt to comunicate wth the
Adm ni strative Law Judge upon release fromjail does not neet this
bur den.

ORDER

The order of the Administrative Law Judge dated at Long Beach,
California, on 12 January 1973, i s AFFI RVED.

T. R SARGENT
Vice Admral, U S. Coast Guard
Act i ng Commandant

Si gned at Washington, D.C., this 29th day of June 1973.
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| NDEX
Failure to Join
Forei gn port
Heari ngs
Absence from due to jailing
Absence from wth inexcused failure to
communi cate with Coast CGuard
Absence from as waiver of right to present
evi dence
I n absentia proceedi ngs
Jailing as excuse for absence, inadequate
| nvol untary absence, effect of
Party has burden to appear or arrange a
Different date
Prima facie case
Log entries, sufficiency of
Failure to join
*xxxx  END OF DECI SI ON NO. 1963 *****
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